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PETITION P-900-08
ADMISSIBILITY
DJAMEL AMEZIANE
UNITED STATES"
March 20, 2012

L SUMMARY

1, On August 6, 2008 the Inter-American Commiggion on Human Rights (the “Intgr-
American Commission”, or the “IACHR) received a petition and request for precautionary measures
presentad by the Center for Constitutional Rights (CCR): and the Center for Justice and Internationai
Law (CEJIL} (collectively the “petitioners”) against the United States of America (the “State” or the
“UJ.8."). The petition was presented on behalf of Djamel Ameziane {hereinafter “Mr. Ameziane” or
the “alieged victim®), an Algerian citizen who is currently detained in the U.S. Guantanamo Bay
Detentlon Faoility.

2. The petitioners complain that Mr. Ameziane was captured by the U.S. military In
Pakistan in 2002; detained at the Kandahar Airbase in Afghanistan for more than a menth; and then
trenaferred to the Guantanamo Bay Detention Facility, where he remains to date deprived of his
liberty. They allege that during his detention, Mr. Ameziane has been subjected to many acts that
amount 1o torture, cruel and degrading treatment, including the deliberate deprivation of medical
attention, religious abuse, and lack of contact with his family; that the legality of his detention has
not been determined by a competent court, and therefore he ig still subject to arbitrary detention;
and that he Is at risk of being transferred back to Algeria, where ha would be at risk of serious
harm, Thug, Mr. Amezlane Is currently sesking to have a proper judicial reviaw of the legality of his
detention and to be adaquatsly resettled in a safe looation.

3. The petitioners allege that, cansequently, the State is responsibla for violeting Mr,
Ameziane’s rights under Articles |, lll, V, VI, XI, XVill, XXV, and XXVI of the American Declaration
of the Rights and Duties of Man. They submit that Mr. Ameziane is exempt from the raquisite of
prior exhaustion of domestic remedies, since there is still no decision on the merits of a habesas
corpus lodged on February 24, 2005; and because municipal law prevents Mr. Ameziane from
pursuing any criminal, ¢ivil or administrative action for the harms he has allegedly suffarad whiie in
custody,

4, As of the approval of this report, tha State has not submitted any written response
in this matter.

B, As set forth in this report, the Inter-American Commission has examined the
arguments of the petitioners —-in the absence of any contentions from the State-- and without
prejudging the merits of the matter, concludes that the case is admissible regarding claims
concerning the alleged violatlon of Articles I, II, I, V, VI, X1, XVIIl, XXV, and XXV of the Ameriean
Declaration, as they meet the requirements provided in Articles 31 to 34 of its Rules of Procedure,
Based on the foregoing, the IACHR decides to notify the parties of ite decision 2nd to continue with
its analysis of the merits, publish this report and include it in its Annual Report 1o the General
Assembly of the OAS,

" Cammissloner Dinah Shaiton did not taka part in the discussion or voling on this case, pursuant to Articls 17{2) of
the |nter-American Commission’y Rulaa of Frocadura.
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f. PROCEEDINGS BEFORE THE INTER-AMERICAN COMMISSION

6. The IACHR raceived the petition on August 6, 2008; in the same document, the
petitioners &80 requested precautionary measures. Subsequently, on August 20 of the same year,
the IACHR granted precautionary measures in favor of Mr. Amezlane, pursuant to Article 26 of its
Rules of Procedure, requesting /nter a/ia that the State im mediately teke all measures necessary to
ensure that the beneficiary would not be subjected to cruel, inhuman o degrading trestment at any
time; and that he would not be transferred or removed to a country where theres would be
substantial grounds for believing that he would be in danger of being subjected to torture or other
mistreatment.

7. On Qctober 7, 2009 the IACHR transmitted the pertinent parts of the petition to the
State, with a request for Its observations within two months, and informed the petitioners
accordingly. The State acknowlsdged receipt of the petition on October 8, 2009 via email, byt did
not respond to the request for abservations.

8. On October 29, 2010, during its 140™ ordinary perlod of sessions, the JACHR held a
hearing granted specifically for recelving information on the petitlon received on August 6, 2008 (P-
900-08) on behalf of Mr, Djamel Ameziane. Both parties wars in attendance before the IACHR, and
both spoke and answered questions from the Commissioners; nevertheless, the repregentatives of
the State did not provide any information on the specific situation of Mr. Ameziane or of his case,

ul, POSITIONS OF THE PARTIES
A, Pasition of the petitionars

9. The petition indicates that Mr. Djamel Ameziane was born in 1967 and laiged in
Kabylia, Algeria, where he worked as & hydraulics technician after finishing the university., The
petitioners describe that Kabylia, sltuated in northern Algeria, Is an unstable region known for
frequent violent c¢lashes between the Algerian Army and lIslamic resistance groups, whare
government agents are known to subject practicing Muslims, suoh as Mr. Ameziane, to acts of
haregsment. Due to this environment of violence and disctimination, he immigrated to Europe in
1992; he applisd for @ visa in Auetria and worked for three yaars until his visa was denied in 1995,
Mr, Ameziane then immigrated to Canada, where he applied for asylum for fear of returning to
Algerla; he worked in Canada until his visa was deniad in 2000. The petitioners indicate that Mr.
Ameziane then immigrated to Afghanistan where he believed he could fresly practice his religion,

10. After the war began in 2001, Mr, Ameziane attempted to flae to Pakistan but was
captured by Pakistani authorities and turmed over to U.S. officials. United States authorities
dllegedly later told Mr, Ameziane that the Pakistanis had sold him for a bounty. The petitioners
sllege that In January 2002, Mr. Ameziane was transferred to the U.S. airbass in Kandahar,
Afghanistan. It is stated that at this detention facllity Mr. Ameziane was subjected to torture and
inhumane treatment fncluding, but not limited to! being purched, kicked, slammed to the ground,
searched In a foroeful and abusive way, threatered with dogs and with firearms, and subject to
religious abuse,

11. On or about February 11, 2002, Mr. Amezisne was allegedly forced to beard a plane
while hooded and shackled and, while chained to the floor, travelsd 15 hours to the Guantanamo
Bay Detention Facility. Once there, he was chained to & bus and forbidden to speak or move, and
was beaten if he swayad with the bus’ movement. Once at Guantanamo, the alleged victim was
placed at the facility known as Camp X-Ray for almost three months, until April 2002, in a wire
mesh cage cell that measured six squate feet, The petitioners state that in a letter to his attorneys,
Mr. Ameziane described how guards would gratuitously yell obscenities and insults at him every
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time they walked by his cell or gave him an order, often for no reason; for example, to demand that
he arrange his basic personal Items in a certain order.

12. After being detained at Camp X-Ray, the petitioners note that Mr, Ameziane was
held in other areas of the detention facility at Guantanamo Bay, including several stints In solitary
confinement of up to 8 month at & time, He has alao allegedly suffered dsliberate deptivation of
sleep and physical mistreatment, including, but not limited to, being aprayed fully with pepper spray,
waterboarding, and general other beatings resulting in serious physical injuries. The petitioners
edditionally contend that Mr. Ameziane was mistreated by being disrupted while praying and
witnessing deliberate deseorations of the Qu'ran. Specifically, they submit that during
interrogations, Mr. Ameziane was aliegedly bound tightly for extended periods of time, which
caused his extremities to swell; locked in an interrogation room for up to 30 hours with extramely
loud music playing; and threstened with viclence.

13. Since March 2007, Mr. Ameziane has been dstained in Cemp VI, where he was
sllegedly transferred as punishment for not speaking with his interrogators. He was allegedly
housed in a windowless six by twelve faet concrete and steel cell with no openings for natural light
or air, where the temperature was kept extremely cold; the only exposure to the outdoors was
when ha was allowed to spend two hours & day in another cell with two atory walls and a wire
mesh celling. The only staple itams Camp VI prisoners were permitted in their cells were a thin mat
on which to sleep, a pair of pants, a shirt, and a pair of flip flopeg, Al other ltems —such as a
toothbrush, toothpaste, a Styrofoam cup, and a towel-- were considered “comfort items” and could
be taken awaey for any infractian.

14. As a result of this specific form of detention, it is asserted that the alleged vietim
suffered serious deterloration of his vision. When he requested to receivae optometric care, the
request was ignored for almost e year, The glasses he did finally receive were the wrong
prescription, which caused him a headache after each use. Additionally, due to the ecold
temperature In his cell, Mr, Ameziane allegedly suffared from rheumatism in his legs, a condition
that was not medically treatad.

15. The medical care Mr. Ameziane has received has allegedly been negligent and
abusive. The petitioners state that Mr. Ameziane has sought medical treatment for a pain in his
head for almost a year, but the doctor who examined him told him there was nothing he ¢ould do.
On multiple occasions, Mr. Ameziane has requested socks from the Infirmary to help him with the
rheumatism he suffers in his feet and legs, but was told he would have to ask his interrogator for
suoh ftems.

16. The petitioners allege that on vne occasion, Mr. Ameziane went into convulgions in
his cell, but the guards left him writhing on the floor for hours before taking him to the infirmary.
The attending doctor inserted & serum jn Mr. Ameziane’s arm, and asked ane of the soldiers
standing watch to assist him by inserting a syringe needle into Mr. Ameziane’s vein. The guard
stuck the needle into his forsarm, which begen spurting blood. The doctor and the guards laughed
while the alleged victim lay chained to the table.

17. The petitioners allege that during his time in Camps |l and Nil, Mr. Ameziane routinely
suffered religious sbuse and disruptions, They further submit that guards would vell insults and
obscenities at him while he prayed, and would sometimes throw stones at the matal grill window of
his eell. In Camp VI, his conditions of Isolation allegedly created a structural interference with his
religious practice! since he and his fellow inmates could only pray in their separate individual calls,
and could not do so communally,
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18. As 10 the impact of the conditiong of detention on Mr, Ameziane’s private and famiijy
life, petitioners state infer affa that he has effectively been denied any meaningful contact with his
family for over six ysars, and that ha has been deprived of founding his own family and developing
his own personal life during some of the prime years of his life. On February 29, 2008, the ICRC
faoilitated ths first telephone call Mr. Ameziane has been parmitted to make to a family member or
to anyone since 2002, The only other method of communication available to Mr. Amaziane is the
mail system, but letters betwaen him and his family have sometimes taken a yeer or more 1o reach

the other side,

19, The petitioners claim that the alleged vietim has been arbitrarily held in detention all
these years due the United States’ failure to ensure a raviaw of the legality of his detention by &
competent court, also violating his right to be tried without undus delay or, otherwise, to be
releasad. In support of this assertion, they argue basically that it was not until June 24, 2004 --
more then two years after the opening and transfer of detainees to Guantanamo-- that the U.S.
Supreme Court held in Rasu/ v. Bush, 542 U.S, 466 (2004), that U.S, federal courts have
jurisdiction to hear petitions of Guantanamo detainees. Shortly afterwards, the U.S. Congress
passed two laws partinent to the detainees’ right to habess corpus: the Dstainee Treatment Act
("DTA") on December 2005 and the Military Commissions Act (“MCA”} on October 2008, which
basically created a legel system that denies the conatitutional right to Aabeas to Guantanamo
detaineas, and only allows a limited review of the procedure before the Combatant Status Review
Tribunals (C8RT), In other words, the laws limit access to the courts for the review of the
determination of the “combatant status” of the detainess according to the procedures established
by the Dapartment of Defensge itself.

20, On June 12, 2008, the U.5. Supreme Court ruled in the case of Boumediene v.
Bush |Al Odeh v. United States, 553 U.S. 723 (2008}, (Bournediene) that the MCA’s “habess-
stiipping provision” was unconstitutional with respect to Guantanamo detainees and that the review
process under the DTA was not an adequate substitute for full habeas review. However, sccording
to the informetion provided by the petitioners, on March 23, 2011, the habeas corpus petition
lodged by Mr. Ameziane‘s attorneys on February 24, 2005 has still not besn decided on the merits
by the D.C. District Court. The petitioners also argue that even taking into account the provisions of
International Humanitarian Law (as /ex specialis}, Mr. Ameziane’s detention is ¢learty arbitrary, since
the Third and Fourth Geneva Convention lay down that in the context of an international armed
confliot, “combatants” may be detained for the duration of the hostilities, so long as the detention
serves the purpoge of preventing them from continuing to take up arms against the detaining party.
Once ‘the conflict has come to an end, prisoners of war and non-combatants must be released,
although they may he detained until the end of any crimingl proceedings brought against them.

21, Petitioners argue that the basic position of the United States is that it should be able
to detain the Guantanamo prigoners as “enemy combatants,” without charge or effective access 1o
the courts, for the duration of its “war on terror,” which by the government’'s own admigsion is a
war without end. Furthermore, the government itself has confirmed that the objective of the
ongolng detention of Guantanamo detainees Is not primarily to prevent any individual from taking up
arms against the United States, but to obtaln information and intelligence.

22, The petitioners also complain that the alleged victim would be at risk of persecution
it he Is repatriated to Algerla. The U,S, interrogaters at Guantanamo have purportedly threatened to
send Mr, Ameziane back to Algeria if he doss not cooperate with them, Indicating that they
understand he would be mistreated there. According to the petitioners, the Algerian Ambassador to
the United States has informed the lawyers of Algerlan Guantanamo dstainees that if their clients
are repatriated they will be considered serious security threats and subject to further detention and
investigation in Aigeria. They guote the Algerian Ambassador 83 stating that there was no reagon
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an Algerian citizen wha had lived in Canada or Europé would go to Afghanistan except to angags in
unlawful activity.

23. Thus, the agsaciation of Mr. Ameziane with Guantanamo and Afghanistan alone
would be enough to create @ substantial risk that he would be subjected to abuse or torture In
detantion and during interrogations upon hls return, and perhaps convicted and sentenced to several
years of imptisonment. Petitioners add that the Ameziane family has been suspected of terrorigt tles
since Mr, Ameziane has been detained. Moraover, the fact that he and his family are observant
Muslims (ncreases the risk of further aggression in Algeria.

24. In the course of a meeting held with the Rapporteur on Persons Deprived of Liberty
on March 23, 2011, petitioners informed that Mr. Ameziane had been racently transferred to Camp
IV, Thig area Is a collective section intended for good behavior detainees, in which the alleged victim
has some opportunities to exerclse, improve his language skills and learn painting. Due to this and
other conditions, he is in better health than in the past. On this occasion, petitioners informed that
the habeas corpus lodged by the counsel of Mr. Ameziane on 2006 is still pending for a deoision on

the merits.,
B. Position of the State
25, The United States has, to date, not filed any response with the Inter-American

Commigsion on this matter. However, the long-standing legal position of the United States with
regards to the situation of the Guantanamo detainaeas is that the Inter-American Commission lacks
jurisdiction with respeot to detantion operations st Guantanamo’.

26. During the hearing on October 29, 2010, tha State had the opportunity to rebut the
arguments of the petitianers and to provide information and evidence on the case. However, the
United States did not discuss the petitioner or mention him by name at that hearing. The State’s
representatives addressed the alleged general condition of all Guantanamo detainees; when asked
about the condition of the petitioner specifically, they declined to provide information?.

V. ANALYSIS OF ADMISSIBILITY

A, Competence

27. Upon censtdering the record before it, the Inter-American Commission finds that it {8
compatent ratione personae to analyze the claims In the present petition. Under Article 23 of the
[ACHR Rules of Procsdure, the petitioners are authorized to file complaints alleging violations of
rights protected under the American Daclaration. The alleged victim is a person whose rights are
protectad under that international instrument. The State i$ bound to respact the provisions of the
Amertlcan Declaration, and the IACHR is competent to receive petitions alleging violations of that
instrument by the State by virtue of its ratification of the OAS Charter on June 19, 1951 and in
conformity with Articla 20 of the IACHRs Statute and Article 49 of its Rules of Procedura.?

! Lataly exprassed in a lattar sant by the Department of Stats on August 28, 2011 in regerd to tha last request for
an In site vigit submitted by the tACHR.

? Tha recordings of that hearing ere avallebly at the official (AGHR website, speaiflcally the following link:

htip://www.oza.org/es/eldh/audienglas/Hearings . aspx il ang = En&Session w 1 20&page = 2

¥ Articls 20(b) of the IACHR’s Statute; Charter of the Orgunizetion of American States, Arts. 3, 16, 51, 112, 150;
IACHR’s Rules of Frocadure, Arts.d9, 50; I/A Court H.R., Advisory Opinion OC-10/8 "Intarprotation of the Decleration of the
Rights and Dutles of Men Within the Framewark of Artlela 64 of the Amerigan Canvantion on Human Rights,” Jul. 14, 1989,
Sar.A n"10 (1988}, puras.35-45; end JACHA, James Terry Roach end Jay Pinkartan {Unltad States) Casze 96847, fies.3/87,
Sepr. 22, 1997, Annual Report 1888-87, paras.46-49.
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28, The IACHR is also competent ratione temporis because the obligation to respect and
guerantee the rights protected In the American Declaration was already in effect for the United
States on the date on which the faots allegad in ths petition were said to have occurred, Finally,
the Inter-American Commission Is competent ratione matériee because the petitioner alleges
possible violations of human rights protected by the American Declaration. In this regard, the JACHR
has congistently asserted that in situations of srmed conflict, both international human rights law
and international humanitarian law apply. Although international humanitarlan law is the /ex
specialis for determining states’ obligations in these situations, in certain circumstances, its norms
may not provide sufficient protection for the rights of the persons affected.*

29, Regarding |urisdiction ratione loc/, the IACHR observes three different moments that
should be assesgsed: the apprehension of Mr. Ameziane by U.S, officlals in Pakistan (regardiess if he
was transferrad for a “bounty” or otherwise captured from the Pakistanis); the period of more than
one month Mr. Ameziane was held In the U.S. airbass in Kandahar; and his detention for more than
a decade In the U,S, detention facillty at Guantanamo Bay.

30. Regarding the extraterritorial application of the American Declaration, the IACHR has
held that even though a State’s duty to protect the rights of any person is based on its territory,
that duty may, under given circumstances, refer to conduct with an extraterritorlal locus where the
person concerned is prasent in the territary of one State, but subject to the control of another State,
usually through the acts of the latter’s agents abroad. In these cases, the inquiry turns on whether
the alleged victim was subject to the authority and control of the acting State.®

31. In regard to the apprehension of Mr. Ameziane, the IACHR ohserves that thase
aotions implied an exercige of physical power and control over the person In question performed by
agents of the United States, which js the decisive element to establish the jurisdiction of the State
over those facts.! The agents of tha United States, even though operating outside its territory,
brought Mr, Ameziane under U.3. jurisdiction whan taking him into their custody.

32. By virtue of the sams reasoning, the IACHR oconsiders that the alleged aots
committed against Mr. Ameéziane during his detention at the U.S, airbase in Kandahar, Afghanistan
also fall within the jurisdiction of the United States. As the petitioners informed, and &s is publicly
known, during the first week of December 2001, in the later stages of the U.S. invasion of
Afghanistan, U.S. Marines took control of the international airport iIn Kandaher and established a
temporary U.S. base Including a prison reportedly capable of holding 100 detainees,” During this
period, the alleged victim fell within the jurisdiction of the United States, since the U.S. exercised
total and exclusive de facte control over this prison and the individuals dstained there.®

4 |ACHR, Press Release 3/12, 10 Years After Detentions in Guantanarms Began, the IACHR Repsats its Call vo Clese
the Detantion Caniar, January 11, 2012; JACHR, Resolution No, 2/11, Aagarding the Situstion of Deteinees at Guantanamo
Ray, July 22, 2011; IACHR, Report en Tarrorlsm and Human Rights, OEA/Ser.L/Vfil.116 Doe. 6 rev. 1 corr, (2002), pargs.
$1, 148; IACHR, Third Report an the Human Rights Sltuation in Colombia, OEA/Ser.L/AV/IIL.102 Dee, 8 ray, 1 (1999), Chapter
IV, para. 11; 1AGHH, Report No, 5/97, Ceas 11.137, Marits, Juan Carlos Aballa, Argentina, Novernber 18, 1997, paras. 158:

a8.

% |ACHR, Report No, 109/99, Cese 10.951 Coerd et al,, United States, Merits, September 28, 1999, para. 37;
iACHR, Raport No. B6/99, Case 11,689 Armando Alejandre Jr., Carlos Costa, Mario de la Pefia y Pablo Morales, Cubg,
September 29, 1099, para. 23,

% ECHA, Grand Chambar, Case of Al-Skelnl and Others v. The United Kingdom {Application n. BB72/07), Judgment
of July 7, 2071, peraa. 138-137.

7 See Pross Raleaea, U.S. Deparrmant of Dafanse, (/.5 to Question Detainegs (Dec. 18, 2001), avallable at:
htte!/iwww.defenaa.govinews/nawsarticla.aspx tid = 44340

8 See genarally: ECHR, Fourth Sactlan, Casa of Al-Saadoon and Mufdhl v, The United Kingdom (Application no.

61498-08), Decialon of Juna 30, 2009, parss. 86-80. It is worth noting that in the sbova cited Casa of Al-SKelnl and Qthers,
continue.../
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33. With regard to the events that have taken place in the U.S. Detention Facility in
Guantanamo Bay, it appears clear to the Commission that the United States has been exercislng its
jurisdiction there {de jure and de facto) for more than a century. Actually, as the petitioners
mention, Justice Kennedy sald in his concurring opinion in Rasul v. Bush, that “Guantanamo Bay is
in every practlcal respect a United States territory” over which the United States has long exercised
“unchallenged and indefinite control®”. The United States, through the signing of the Cuban-
American Treaty in 1903 at the close of the Spanish American War, agreed that “during the period
of the occupation by the United States of [Guantanamo Bay] the United States shall exercise
complete jurisdiction and control,”"® Thus, It is clear that the State exercises its jurisdiction over its
Military faocilities at Guantanamo Bay.

34, Furthermore, the issuance of précautionary measure MC 259-02 in 2002, directed at
all prisoners detained in the Guantanamo Bay Dstention Facility at that time, reflects the IACHR's
understanding that Guantanamo Bay falls under the jurisdiction of the United States.

35, In light of these considerations, the Inter-American Commission ig competent ratione
/oei to take cognizance of the petition inasmuch as it alleges violations of rights protected by the
American Declaration sald to have ocourred within the jurisdiction of the United States.

B. Admissibllity requlrements
1. Exhaustlon of domestic remadles

36, Article 31(1) of the Commission’s Rules of Procedurs provides that in order for a
petition filed with the Commigsgion to be admissible, the remedies under domestic law must have
been pursued and exhausted in dccordance with generally recognized prihcipies of international
law. ' Articie 31(2), however, provides three distinct exceptions to this rule applicable when (a) the
state does not afford due process for the protection of the allegedly violated right, (b) the party has
been denied access to the available remedies and (c) there has been unwarranted delay in renderihg

a judgment under these remedies.

a7. In addressing the legal remedies afforded to persons detained et Guantanamo Bay,
such as Mr. Ameziane, the petitioners note several obstacles to the sxhaustion of remedies, The
petitioners allege that the appropriate remedy for the alleged wrongs Mr. Ameziane has suffered
would ha habeas corpus end access to the criminal courts of the United States., Mr. Ameziane, it is
claimed, has beun denied these remedies.

38, The petitionars cleim that the Supreme Court decision in Rasul v. Bush [n 2004,
determining that hebeas corpirs must be evallable to Guantanamo Boy detainees, was, for all intents
and purposes, overruled by the 2008 passing of the Detainees Treatment Act (DTA), The DTA
provided an slternative to habess corpus by instead only allowing detainees a limited ramedy by
which they could request a review of the Combat Status Review Tribunal {CSRT) hearings, the

.feontinuation

tha respondent State did not contend the edmissibility of the claims regarding the killing of one of tha vietima thar oteurred
in a United Kingdom-run rilitary datantlon facliity lacated In a United Kingdom base, During the domestic pragadures tha
Divisional Court and subsaquently Lords Brown, Redgers and Carswell and Baroness Hale Bgreed that the extra-territorisl
exception made for embausies apply by analagy to the said military facility (sea paras. 101 and 118).

? masul, 542 U.§. at 4987 (Kennady, J., conourring}.

¢ agreement Between the United States and Cuba for the Lease of Lands for Coaling and Naval atstions; Fabryary
23, 1903, ’

1 Sep IACHR Rules of Procadura, Art. 31,
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tribunals that determine the status of the prisoners’ detention, to determine compliance with the
rules of procedurs of CSRT hearings. This remedy allows for no questioning of the incarceration; it
only reviews if the procedures of the Tribunals were appropriately conducted according to the rules
tha tribunals established for themsalves. Additionslly, of the many DTA CSRT-gppeal eases brought,
given jurisdiction in the D.C. Cirouit Court of Appeals, only one has been heard by the Court since
2006,

39, Petitioners note that, in 2006, when the Military Commissions Act (MCA) was
passed by the United States, its sim was to entirely and explicitly deny the right of fabess corpus
to the men detained at Guantanamo Bay. In the 2008 decigion in the Boumediene case, the U.S.
Supreme Court deemed this legislation unconstitutional and established, once again, that the
Guantanamo Bay detainees were eligible to file for habeas corpus under the United States
Constitution. To date, despite thig ruling, Mr. Ameziane’s request for habeas corpus has not been
heard by any U.S. civil court. Therefore, the IACHR concludes that there has clearly been an
unwarranted delay in rendering a final judgment in a remédy that by its own naturé must be
promptly decided.

40, Thae alleged victim has also nat been allowsd access to any U.S. criminal court to file
any charges he may wish ta pursue with respect to hig alleged mistreatment in either Guantanamo
or Kandahar, because U.S. legislation currently provides ongoing and retroactive immunity to the
State agents responzible for Mt. Ameziane’s mistreatmant.

41, In this regard, petitioners arguse that the DTA establishes that in a civil or ariminal
action apainst a U.S. agent engaged in the “detention and interrogation of aliens” determined by the
President ar his designees to be engaged in terrorism, a tinding that the activities wera “officially
authorized and determined to be lawful at the time that they were conducted” end that the agent
“did net know that the practices were unlawful and a person of ordinary sense and understanding
would not know the practices wera unlawful” shall act as a complete defense to the civil or criminal
action. The MCA exacerbates this immunity provision by making it retroactive for both civil actions
and ¢riminal prosscutions related to actions occurring between September 11, 2011 and the
enactment of the DTA on December 30, 2005. The IACHR deems that the existing lagal framework
applicable to Mr, Amegziane as an “enemy combatant” prevents him from successfully pursuing any
criminal action against U.S. officials. Thus, he is exempted from exhausting that remedy.

42, Moreover, the United States did not controvert the admissibility of the present case.

43, Hence, the Inter-American Commission concludes that, in the instant case, domestic
remedies were adaquately pursued to the extent availabla, but cannot be exhausted for reasons that
constitute exceptions listed in Articles 31(2){b) and 31{2)(c) of its Rules of Procedurs,

2, Timellness of the petition

44, Article 32(2) of the IACHR’s Rules of Protedure states that in cases in which the
exceptions to the prior exhaustion requirement are spplicable, the petition must be presented within
what the |ACHR deems to be a reasonable period of time. For this purpose, the IACHR shall
congider the date on which the alleged human right violation occurred and the circumstances of
each case,

45, The Inter-American Commission has already determined that an exception to the rule
requiring the prior exhaustion of domestic remedies is applicable in this case. Consequently, it must
determine whether the petition was lodged within a reasonablée time, as required by Article 32,2 of
ite Rules of Pracedure. The record before the IACHR Indicates that the alleged violations of Mr,
Ameziane’s human rights are of an ongoing nature, as they began with the detention of Mr.
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Ameziane in Afghanistan and continue today, 8% he is stll incarcerated in Guantanamo Bay.
Moreover, the IACHR aobserves that the petition was submitted three and a half years after Mr.
Ameziane’s counsel lodged the petition of habeas corpus, and six and a half years since his
detention by U.S. officials, a period of time that the JACHR considers reasonable in terms of Article
32(2) of its Rules, and consistent with its own precedents. Thus, the IACHR concludes that the
petition was ledged before it within a reasonabla time.

3. Duplicatfon of proceedings

46. There is no information in the record indicating that the subject of this patition is
pending settlement in another procedure under an intetnational government organization of which
the State is a member, or that the case essantislly duplicates a petition pending or already examined
and settled by the IACHR or another international governmental organization of which the State is a
member. The Inter-American Commission therefore finds no bar to the admissibllity of the
patitioners’ claims under Article 33 of its Rules of Procedure.

4, Colorable claim

47. Article 27 of the IACHR Rules of Procedure mandates that petitions state facts
“rgnarding alleged violatians of the human rights enshrined in the Amerioan Convention on Human
Rights and other applicable instrurnents” such as the American Declaration. In addition, Article
34({a) of the Rules requires the Intet-American Commission to declare a petition inadmlssibla when it
does not state facts that tend to establish a violation of the rights referred to in Article 27 of the
Rules.

48, In the present casa, the petitioners allege that the State is responsible for violations
of Mr. Ameziane’s rights under Articles 1, Ill, V, VI, Xl, XVIII, XXV, and XXVI of the American
Declaration, fundamentally on the basis of failure to adequately determine Mr, Ameziane’'s legal
status; his arbitrary imprisonment during a decade without charge or judicial review; the acts of
physical and peychological torture and cruel, inhuman, and degrading treatment he has allegedly
suffered while in Kandahar and Guentanamo; the deprivation of developing bis private and family
life; and the lack of adequate and effective judicial remedies for the violations he has allegedly
guffered. The State has not provided any specific observations or information on the violations
alleged in the petition presented on behalf of Mr. Amaziana.

49, Neither the American Declaration nor the IACHR Rules of Procedure reguireé a
patitioner to identify the specific rights allegedly violated by the State in the matter braught before
the Commission, although petitioners may do so. [t is for the Commission, based on the
system's jurisprudence, to determine in its admissibility report which provisions of the relevant Inter-
American instruments are applicable and could be found to heve been violated If the alleged facts
are proven by sufficient elements. In the instant case, the IACHR will slso consider at the merits
stage the possible violation of Articla [l of the American Declaration, In light of the potential
discrimination based /nter alla on Mr, Ameziane’s national and ethnic origin, culture and religion.

50. Baged oh the foregoing, the IACHR considers that the petition is not manifestly
groundless or out of order and concludes, pursusnt to Article 34 of Its Rules of Procadure, that it
should be declared admissible with regard to alleged violations of Articles 1, 11, I, V, VI, X1, XVIII,
XXV, and XXVI of the Amerioan Declaration,
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V. CONCLUSION

51. Based on the factual and legal srguments set forth above, and without prejudging
the merits of the case,

THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS DECIDES TO:

1. Declare the prasent petitian admissible with respect to Articlas |, i, W, v, Vi, Xi,
XVIH, XXV, and XXVI of the American Declaration of the Rights and Duties of Man;

2, Notify the parties of this decision;

3. Continue with the analysis of the merits of the case; and

4, Publish this report in its Annual Report to the General Assembly of the OAS.

‘Done and signed in the city of Washington, D.C.. en the 20 day of the month of March,
2012. {Sighed): José de Jesis Orozco Henriquez, President: Tracy Robinson, First Vice-President;
Felipe Gonzélez, Second Vice-President: Rodrigo Escobar Gil, Rosa Marla Ortiz and Rose-Marle
Antoing, Commissioners,

The undersigned, Santlago A. Canton, Executive Secretary of the Inter-American
Commission on Human Rights, In keeping with Article 47 of the Commission’s Rules of Procedurs,
certifies that this is an accurate copy of the ariginal deposited in the archives of the IACHR
Secrotarlat.

-\

Santiago A. Cantgh 3
Executive Secretgry






